morning.     Smitley himself   loaded the trucks  that  day without
any  particular  difficulty.     According  to  Smitley  the  area  in
which the  front-end loader  operated was   flat and  paved with
gravel.     There  was  little  snow accumulation  and  there was  no
hazard.

Smitley was obligated by contract  to  continue to  provide
sand and gravel so he found it  necessary  to  hire a replace-
ment  for Everson.     Commencing  on March  22nd/   the  new employee
performed the  jobs  that Everson  would have  performed   including
work  in  the garage disassembling  parts   and  loading  trucks  with
the  front-end loader.     On March  23rd Everson  called  Smitley
asking   if  he  could return   to work the  following  Monday.
Smitley told him that he  had already been  replaced.

In order  for Everson's work refusal   in  this  case  to be
considered protected under  the  Act  he  must  prove  that  he then
entertained a good  faith,   reasonable  belief  that  to  work
under  the conditions  presented  would have  been   hazardous.
Miller  v.   FMSHRC,   687 F.2d 194   (7th Cir.   1982);   Robinette  v.
United Castle Coal Company,   3  PMSHRC  803   (1981).     In   this
regard Everson testified that as  he was   driving  to work on
the morning  of  March  21st  his  car  window  started  freezing  up
and there was  ice and snow on  the trees,   ground and  sidewalks.
After  driving  about  2-1/2 miles  he stopped  and  called  the
plant,   advising Smitley that  the  weather  was   so bad  it would
be  hazardous   to work.     It  is  not disputed  that  during   this
phone call Smitley told Everson  that he  was  needed  that day
to  load trucks  already  waiting  and that  he  could also work
inside the  heated garage.

The only  evidence regarding  conditions  at  the  Onieda
plant on that  day comes  from Rodney  Smitley.     He operated the
front-'-end  loader  in Eversons  absence  and  did not find  the
conditions  to be hazardous.     The  loader   was   operated  from a
heated cab on  a flat gravel  surface.     Thus,   as  a  factual
matter,  the conditions  have not been shown  to  have  been
hazardous.     Moreover Everson  never   inquired about nor   checked
the conditions at the plant himself and  refused to show up
for  work  for  the rest of  the  week based upon  a   long   range
weather  forecast,     Under  the circumstances   I  cannot  find that
Everson entertained a reasonable or  good  faith  belief  that
the conditions  at  the plant were  hazardous   in  regard  to the
contemplated work.

In reaching this  conclusion  I  have  not  disregarded
Everson1 s  testimony that he  suffered a  concussion  several
years  before at another  plant  when he  fell  some  12   feet from
a  screen and  struck  his  head on  frozen ground.     However
Everson was  never  asked  to1 work on  the  screen  at  the  Oneida
plant on  the day at  issue and  there  is  no  evidence   that
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